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REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals,' affirmng a
summary judgnent order of the Circuit Court for Dane County,

Judge John C. Al bert.

1 Accuweb, Inc. v. Foley & Lardner, No. 2005AP3190,
unpubl i shed slip op. (Ws. C. App. Jan. 31, 2007).
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12 Petitioner, AccuWb, Inc. (AccuWeb), seeks review of a
decision of the court of appeals that affirnmed the summary
judgment order entered against it in this negligence and | egal
mal practice action. Respondents are Foley & Lardner (Foley),
Harry C. Engstrom (Engstrom, Quarles & Brady LLP (Quarles), and
Ni chol as Seay (Seay). This case centers on whet her AccuWb, at
the summary judgnent stage, put forth sufficient evidence to
raise a genuine issue of mterial fact on the question of
whether the alleged failure of the Respondents to prevent the
premature expiration of AccuWb's 5,072,414 patent (the 414
patent) was a substantial factor in causing AccuWeb actionable
damages, thus preventing sunmary judgnent. The second issue is
whet her AccuWeb presented sufficient evidence to allow a fair
and reasonable estimate of the amount of such damages, so that
there was a genuine issue of material fact, thus preventing
summary judgnent as to the amobunt of those damages. W address
the second issue because it was addressed by the circuit court.
This case involves the interpretation and application of Ws.
Stat. § 802.08 (2003-04),°2 the Wsconsin summry judgment
statute.

13 Gven the standard of review on sunmary judgnent
notions, we hold that AccuWeb denonstrated that there were
genui ne issues of material fact that were sufficient to preclude

the granting of a nmotion for summary judgnent against it on the

2 All further references to the Wsconsin Statutes are to
t he 2003-04 version unl ess ot herw se not ed.
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i ssues of whether there was evidence of damages resulting from
the loss of its 414 patent, and on the amount of those damages.
Based on the record before us, we are satisfied that AccuWeb
coul d present evidence sufficient to enable a reasonable jury to
award damages to the conpany in an anount that is supported by
the evidence. W, therefore, reverse the decision of the court
of appeals, because we hold that there were genuine issues of
material fact that precluded summary judgnent agai nst AccuWb.
I

14 AccuWeb, a nmanufacturer of web guide control systens,
sued the Respondents alleging that they were negligent and had
commtted malpractice for permtting the 414 patent to |apse.
The 414 patent covered a technique, called a "conpensated
detection systent or "Utrasonic Wb Edge Detection Mthod and
Apparatus,” that helps to maintain web guide points. It does so
by detecting and elimnating the vulnerability of sensors to
errors caused by environnental variables, such as humdity and
anbient tenperature, by automatically conpensating for the
changes caused by such vari abl es.

15 Through its president, Raynond Bui sker (Bui sker),
AccuWeb retained Engstrom as its patent attorney in 1989.
Shortly thereafter, Engstrom notified AccuWwb that he had a
conflict of interest on the 414 patent. As a result, AccuWeb
retained Seay, a Quarles attorney, to conplete the work on the
414 patent's application. However, Engstrom continued to be

AccuWeb' s patent attorney on other matters.
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16 In 1991, the 414 patent was i ssued. AccuWweb had to
pay a mai ntenance fee to prevent the patent from expiring. The
fee was due by June 10, 1995 (a grace period extended this date
until Decenber 10, 1995). Along with another patent not in
issue here (the 573 patent), the 414 patent expired when the
mai nt enance fee was not paid on time.® If the 414 patent had not
| apsed, it woul d have expired naturally in 2009.*

M7 In June 1999, when the next maintenance fee would have
been due on the 414 patent had the patent not prematurely | apsed
in 1995 AccuWwb received a letter from a Quarles paralegal
noti fying Buisker of the maintenance fee deadli ne. This letter
caused AccuWeb to inquire whether the 1995 nmaintenance fee had
been paid or if the patent had, instead, expired. After
Engstrom confirned that the fee had not been paid and that the
patent had expired, AccuWeb and Bui sker sued the Respondents for
| egal mal practice and breach of contract. They clainmed that the
patent |apsed prematurely because the Respondents failed to
remnd AccuWeb of its responsibility to remt the required
patent nmaintenance fees in a tinmely manner. AccuWeb cl ai ned
that the Respondents were negligent, thus causing the 414 patent

to | apse.

3 Accuweb hired other attorneys to pursue the reinstatenent
of both patents, but only the 573 patent was reinstated. The
573 patent supplenmented the 414 patent.

* None of the parties dispute that the patent would have
naturally expired 20 years after its application filing date of
July 31, 1989, on July 31, 2009.
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18 AccuWeb clained that such negligence caused the
conpany damages in nmany ways. First, AccuWwb contends that the
patent's |apse was a mmjor reason that the prospective sale of
the conpany to FiTech fell through at the price originally
of f er ed. On July 30, 1998, Fi Tech submtted a letter of intent
to buy AccuWweb for $9 million in addition to the assunption of
AccuWeb's accounts payable. However, as part of FiTech's offer,
Fi Tech allowed AccuWb to retain its cash and its accounts
recei vabl e. As a result, the proposed sale would have provided
AccuWwb with a net benefit of approximately $12.2 nillion.
However, after the due diligence period expired, Fi Tech w thdrew
its initial offer. The only reason that Fi Tech gave to AccuWb
for withdrawng its initial offer was that it was due to
"econom c" conditions, even though AccuWeb allegedly was having
a record year. Fi Tech then discussed an offer to purchase
Accu\Web for $5.5 mllion, which AccuWb rejected. AccuVeb
received only the $85,000 of FiTech's deposit that it forfeited
when the deal «coll apsed. AccuWeb conceded that no one from
Fi Tech nentioned the |apse of the relevant patent when Fi Tech
withdrew its original offer.

19 During this litigation, Buisker testified he did not
believe that the offered reason was the true reason that Fi Tech
lowered its offer, and he stated that he now believes that the
true reason was that FiTech discovered the |apsed patent.
AccuWeb' s executives, Buisker and his son, Brian, stated that
Fi Tech had access to public records during the due diligence
process that showed that the 414 patent had expired. These

5
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AccuWeb executives also stated that Fi Tech discussed AccuWeb's
patents during negotiations. While admtting that AccuWweb had
not responded to the many letters it had received from parties
interested in buying the conpany, in his deposition, Buisker
al so testified that AccuWweb had deci ded not to pursue additional
potential sales opportunities partially because it did not w sh
to disclose that the 414 patent was no | onger protected.

110 AccuWeb al so asserted that it | ost a valuable right in
regard to the fair market value of the patent itself.
Furthernore, AccuWb clained that its future resale value has
been di m ni shed. AccuWeb did not, however, nmake a specific
claimfor lost profits.

11 Fol ey and Engstrom deni ed having any obligation at all
to send AccuWb a notice in regard to the deadline for the
paynment of the maintenance fee. Quarl es and Seay denied having
a duty to send such a notice because they clained that AccuWb
termnated their attorney-client relationship before the fee was
due.® Al of the Respondents denied liability and also denied
that Accuweb had suffered any danages as a result of the
Respondents' al |l eged negl i gence.

112 Al of the Respondents noved for partial summary
judgnent, both on Buisker's personal claim and on AccuWb's
di m ni shed business valuation claim Foley further noved to

di sm ss AccuWeb's econonic loss claim

°> However, according to AccuWeb, Seay was the attorney of
record with the patent office through 1999 which woul d have been
four years after the fee was due.
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113 Finding that Buisker |acked standing to sue because he
had assigned both patents to AccuWb, the «circuit court
di sm ssed his personal claims. The circuit court also dismssed
AccuWweb's claim of dimnished business valuation on the
rationale that AccuWweb did not provide sufficient evidence to
show genui ne issues of material fact that the all eged negligence
caused AccuWeb damages, and because the conpany failed to show
that it could establish its alleged damages to a reasonable
degree of certainty. Specifically, the circuit court held that
AccuWeb had not sufficiently established that the patent's | apse
was a substantial factor in its inability to sell the conpany to
Fi Tech. The ~circuit court deened AccuWeb's assertions on
Fi Tech's notive for withdrawing from the purchase of AccuWb as
being "specul ative" and "sinply insufficient" to prove that the
negli gence all eged had been a substantial factor in the purchase
falling through. The circuit court also held that Buisker's
beliefs on FiTech's notive for withdrawing its first offer were
not sufficient evidence to create genuine issues of naterial
fact on AccuWb's damages cl ai ns. The circuit court concluded
that AccuWweb was "unable to present evidence of dimnished
busi ness valuation damages to a 'reasonable certainty' or
evidence sufficient to enable a jury to mke a fair and
reasonabl e estimate of such damages."

114 AccuWeb filed a notion for reconsideration, which the
circuit court denied. The circuit court did so because no one
was attenpting to use the expired patent and, as a result, there
was no economc loss and no loss in business valuation. The

7
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parties then signed a stipulation and rel ease agreenent wherein
AccuWeb rel eased all clains against the Respondents, except for
the dimnution in business valuation claim On Novenber 23,
2005, the circuit court entered a final judgnent that dism ssed
t he case.

15 AccuWeb appealed the circuit court's decision. A
divided court of appeals affirmed the circuit court.® AccuWeb
filed a petition for review of the court of appeals' decision,
whi ch we granted.

[

16 We review a circuit court's grant or denial of summary
j udgnent de novo and independently of either the circuit court
or the court of appeals; however, we apply the sanme nethodol ogy

and benefit from their analyses. AKG Real Estate, LLC .

Kosterman, 2006 W 106, 914, 296 Ws. 2d 1, 717 N.W2d 835. W
must determ ne whether the conplaint states an actionable claim

Geen Spring Farns v. Kersten, 136 Ws. 2d 304, 315-17, 401

N.W2d 816 (1987). Summary judgnment is only appropriate if
there are no genuine issues of material fact, and the noving
party, having established a prim facie case, is entitled to
judgnment as a matter of |aw Ws. Stat. § 802.08(2). Sunmmary
judgnment materials, including pleadings, depositions, answers to
interrogatories, and adm ssions on file are viewed in the |ight

nost favorable to the nonnoving party. Rai nbow Country Rentals

® Judges Paul B. Higgi nbotham and David G Deininger were in
the majority, and Judge Charles P. Dykman di ssent ed.
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v. Aneritech Publ’g, 2005 W 153, 913, 286 Ws. 2d 170, 706

N. W 2d 95.
11

117 The first 1issue on review is whether there was
sufficient evidence of actionable damages, caused by the alleged
failure of the Respondents to prevent the conpany's prenature
loss of its 414 patent, to raise a genuine issue of material
fact and, thus, to prevent sunmary | udgnent. The second issue
i's whether AccuWb presented sufficient evidence to allow a fair
and reasonable estimate of the amount of such damages, so that
there was a genuine issue of material fact, thus preventing
summary judgnent as to the ampbunt of those damages. W address
the second i ssue because it was addressed by the circuit court.

118 On review, AccuWwb clains that there are genuine
issues of material fact on damges that preclude sunmary
j udgnent . AccuWeb argues that there was sufficient evidence in
the record upon which a jury could have concluded that its
exclusivity and conpetitive advantage in the web guide industry,
which was conferred by the 414 patent, was a valuable right to
the conpany and also a source of its success. AccuWeb further
argues that the jury was entitled to make a deci sion on whet her
the patent made AccuWweb a nore val uable conpany to prospective
pur chasers. AccuWeb also clainms that it showed that it could

establish damages to a reasonable degree of certainty through
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t he Mesirow Report,’ which concerned the dimnution in val ue that
AccuWeb alleges resulted from the loss of its 414 patent.
AccuWeb argues that, even though criticismof the Mesirow Report
may be appropriate for cross-exam nation and for argunent to a
jury, such criticisnse go only to the weight of the evidence
presented, and do not justify summary judgnent. AccuWeb asks
this court to reverse the court of appeals' decision and to
remand the case to the circuit court for a jury trial on the
issues of liability and danmages.

119 The Respondents argue that, because AccuWeb adm tted
it had no evidence that it had experienced, or likely would
experience, any loss of sales, revenues, or profits because of
the 414 patent's expiration, AccuWb could not prove damages to

a reasonabl e degree of certainty.® They claim that the Mesirow

" The Mesirow Report was a val uation apprai sal of AccuWeb as
of Novenber 15, 2002, that AccuWeb paid Mesirow Financial,
through its enpl oyee, Jay CGoldfarb, to prepare. The report was
intended to quantify the anmount of damage that AccuWweb had
incurred as a result of prematurely losing the 414 patent. The
report was 26 pages | ong. In addition, it included an appendi x
Wi th six schedules to support its concl usions.

8 The phrase "reasonable certainty" refers to a conponent of
the ordinary burden of proof that a plaintiff nust carry at
trial when proving facts to the jury. As Ws JI—Civil 1700
st at es:

In considering the amount to be inserted by you in
answer to each damage question, the burden of proof
rests upon each [party] claimng danages to satisfy
you by the greater weight of the credible evidence, to
a reasonable certainty, that the [party] sustained
damages wth respect to the elenment or elenents
mentioned in the question and the anmount of the
damages. . . . "Reasonable certainty" means that you
are persuaded based upon a rational consideration of

10
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Report's danage calculations were based on assunptions, not
opinions, and also claim that even the report's author, Jay
Goldfarb (CGoldfarb), admtted at his deposition that the damage
case assunptions in the report were not conpletely accurate. As
a result, they argue that the report is fatally flawed because
it identified a hypothetical |oss that was never realized by
AccuWeb. Accordingly, if the report was used as a basis for
cal culating damages, it would result in AccuWwb receiving the
same recovery nore than once. Consequently, they argue that the
circuit court and the court of appeals did not err in rejecting
the conclusions in the Msirow Report because, under Wsconsin
law, the potential for an injury is not sufficient to support a
claim by a plaintiff for damages. Furt hernore, because AccuVéb
did not present sufficient evidence of the fact and extent of
the injury it alleged, the Respondents argue that summary
judgnent was appropriate on AccuWwb's legal nmalpractice claim

See Lewandowski v. Cont'l Cas. Co., 88 Ws. 2d 271, 277, 276

N.W2d 284 (1979) (holding that, in an attorney nmalpractice

case, the client, here AccuWwb, has the burden of proving both

the evidence. Absolute certainty is not required, but
a guess is not enough to neet the burden of proof.

To establish the anount of those damages with enough certainty
to present a genuine issue of material fact to prevent summary
judgnment, AccuWeb need only show that a reasonable jury could
award the conpany damages in an anount that is supported by the
evidence. See Schmdt v. N States Power Co., 2007 W 136, Y24,
_ Ws. 2d _ , 742 NW2d 294 (citation omtted) ("A factua
issue is 'genuine' if the evidence is such that a reasonable
jury could return a verdict in favor of the nonnoving party.")

11
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the fact and the extent of the alleged injury). They also argue
that a patent has no "inherent value" that would entitle the
holder of the patent to recover nonetary damages, and that
injury to one's legal rights is not necessarily tantanmount to an
actual nonetary injury. Furthernore, the Respondents assert
that AccuWeb's | oss of business value upon sale argunent ignores
t he undi sputed fact that AccuWeb is not for sale, rendering this
t heory of dammges untenable as a matter of law. The Respondents
argue that the dism ssal of AccuWwb's clains was proper and that
the court of appeals' decision should be affirmed because
Accuweb failed to prove that the 414 patent's |oss caused any
monetary loss in the value of its business.

120 For the reasons discussed in detail below, we are
satisfied that there were genuine issues of material fact that
precluded the granting of the sunmmary judgnment notion against
AccuWeb. Qur hol ding focuses on three main areas where Accu\Wb
presented sufficient evidence on damages to avoid the granting
of summary judgnent against it. First, AccuWwb showed
dimnution of business valuation problens upon any attenpt to
sell its business. Second, AccuWb clearly denponstrated a | oss
of its ability to license or assign the rights to use the
invention fornerly protected by the 414 patent. Third, AccuWb
presented enough information to establish reasonable conpeting
inferences on the reason for FiTech's substantial reduction in
the anmount of its offer to purchase AccuWwb, which was a

reduction fromapproximately $12.2 mllion to $5.5 mllion.

12
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121 As we not ed previ ously, summary j udgnment IS
appropriate only if there are no genuine issues of nmaterial
fact, and the noving party, having established a prima facie
case, is entitled to judgnent as a matter of |aw Ws. Stat
8§ 802.08(2). Furthernore, summary judgnment materials, including
pl eadi ngs, deposi tions, answer s to i nterrogatories, and
adm ssions on file are viewed in the light nost favorable to the

nonnovi ng party. Rainbow Country Rentals, 286 Ws. 2d 170, Y13.

Al so, the "burden is on the noving party to prove that there are

no genui ne issues of material fact." Central Corp. v. Research

Prods. Corp., 2004 W 76, 919, 272 Ws. 2d 561, 681 N W2d 178.

W are convinced that the Respondents did not establish that
there were no genuine issues of material fact when AccuWb's
subm ssions are viewed in the light nost favorable to AccuWeb
Gven the facts of this case, we are convinced that AccuWb
showed sufficient evidence of actionable damages to avoid
summary | udgnent. From the record presented, we are satisfied
that AccuWeb could present sufficient evidence to enable a
reasonable jury to award damages to the conpany in an anount
that is supported by the evidence. W explain our rationale in
further detail in the foll ow ng paragraphs.

122 One reason for our holding is that the loss of the
414 patent created a risk to AccuWb's business, one that
allegedly resulted in a dimnution in the value of AccuWb's
busi ness. The Mesirow Report detailed the connection between
the loss of the 414 patent, the risk that conpetitors would
learn of its expiration and, thus, be able to use the technol ogy

13
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previously protected by the patent, and the lowering of the
val ue of AccuWeb.® This court has recognized such dinminution in
a business' value as being credi ble evidence that could support

a jury's damage verdict. See Jolin v. Oster, 55 Ws. 2d 199,

220-21, 198 N.wW2d 639 (1972) (holding that a jury was entitled
to believe a party's testinony about the decline in the value of
the party's business). Furthernore, we have stated that attacks
on such valuation calculations were "a question for the jury."
Id. at 221. Summary judgnment against AccuWeb should not have
been granted given the content of the Mesirow Report.

123 AccuWeb clains that the 414 patent enabled it to
substantially increase the conpany's sales in the years
followwng its invention. AccuWb also asserts that it placed a
premum price on its products that wutilized the technol ogy
covered by the 414 patent. AccuWeb further clainms that it
earned a large share of its profits from the products that
i ncorporated the technology of the 414 patent. Finally, AccuWb
asserts that its products incorporating the 414 patent's
technol ogy played a significant role in producing sales of other

AccuWeb products.

® The Mesirow Report stated that, if the 414 patent had not
| apsed, AccuWb's value on Novenber 15, 2002, would have been
between $6.4 and $10.3 mllion. The Mesirow Report further
stated that AccuWeb's value on that sane day, given the 414
patent's |apse, was between $1.7 and $3.0 mllion. If a jury
found the Mesirow Report to be credible, the jury could use such
figures to estimate, to a reasonable degree of certainty, the
anount that AccuWb's value dimnished as a result of |osing the
414 patent.

14



No. 2005AP3190

124 Gven the 414 patent's alleged profit-potential, it
was a serious risk to Accuwb that the 414 patent could have
been used by a conpetitor. Such use, which was a possibility
after the loss of the 414 patent, wuld alnost certainly
decrease AccuWb's val ue upon any potential sale of the conpany.
It would nake the conpany |less attractive to potential
pur chasers. Furt hernore, AccuWeb's executives, Buisker and his
son, Brian, testified that, after they discovered the |apse of
the patent, they decided not to pursue selling the conpany to
outside purchasers because they did not want to disclose the
patent's expiration to potential purchasers.

125 Both Buisker and his son, Brian, asserted that the
exclusive right to use the 414 patent's technology had nade
AccuWeb a val uabl e conpany to prospective purchasers. The risk
factor discussed herein clearly had the potential of |owering
the value of AccuWwb in any sale situation, as was denonstrated
by the Mesirow Report. Gven the details of the Mesirow Report,
we are satisfied that AccuWwb need not have shown actual
infringenment of the technology covered by the patent to survive
summary | udgnent. Wiile this area of law is not replete with
publ i shed case |aw, an unpublished federal court case held that
a plaintiff was not required to plead in a conplaint specific

acts of infringenment to survive a notion to dismss. Beasley v.

0w note, however, that Accu\Web's attorneys nentioned in
their brief that, "[a]fter the FiTech matter, AccuWb entered
into discussions with BST." It is not clear from the record
whet her BST or AccuWeb initiated such purchase di scussions.

15
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Avery Dennison Corp., No. SA04CA886FB, 2006 W. 925069, at *4

(WD. Tex. Apr. 3, 2006).

26 Notwi thstanding the clainmed defects and shortcom ngs
of both the Mesirow Report and Goldfarb's expert testinony, ! we
are satisfied that the Mesirow Report devel oped genuine issues
of material fact sufficient for AccuWwb to survive summary
j udgnent . This is especially true because sumary judgnent
materials nust be viewed in the light nost favorable to the

nonnovi ng party, here AccuWb, Rainbow Country Rentals, 286 Ws.

2d 170, 913, and the proponents, here the Respondents, bear the
burden of proving "that there are no genuine issues of materia

fact." Central Corp., 272 Ws. 2d 561, f{19. The cl ai ned

defects and shortcom ngs of the Mesirow Report and of its author

1 The criticisms of the Mesirow Report and of AccuWeb's
expert witness, Goldfarb, are summarized in the sentences that
foll ow. First, the Mesirow Report's author nmade no independent
attenpt to verify the data upon which the report was based. The
Mesirow Report's author stated, "In arriving at the opinions and
conclusions presented in this report, we have relied on the
accuracy and conpleteness of information provided to us by
[ Accuweb] and its counsel. We have accepted this information
W thout further wverification.” Second, the Mesirow Report's
author admtted that he was "not engaged to review or exam ne
[ Accuweb' s] fi nanci al statenents in accordance wth the
standards established by the Anmerican Institute of Certified
Public Accountants.”™ Third, CGoldfarb's opinions about AccuWb's
future fair market value were based on a nunber of assunptions.
Goldfarb's first assunption was that the date on which AccuWb
suffered its actual danages was Novenber 15, 2002, instead of
the date of the patent's expiration, which was Decenber 10,
1995. ol dfarb's second assunption was that one or nore
conpetitors would obtain the 414 patent's technology and would
introduce products that contained the technology into the
mar ket pl ace, which Goldfarb was forced to admt at his
deposition had not yet occurred.

16
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shoul d have been wei ghed by a jury and not determ ned on sumary
j udgnent . The Respondents' evidence that AccuWeb continued to
charge premium prices for its products that incorporated the 414
patent's technology after the patent |apsed, that AccuWeb was
profitable after the loss of the 414 patent, and that AccuWb
allegedly did not actively pursue any further sales of its
busi ness, mght be helpful to a jury in determning the weight
to be given to the Mesirow Report. However, such facts do not
mean that AccuWeb's danmages claimnust fail as a matter of |aw

27 It nust be noted that, without a valid patent, AccuWeb

could not license or assign the invention protected by the 414
pat ent . Federal statutes give patents "the attributes of
personal property." 35 US C § 261 (2000). Under federal

statutes, "patents, or any interest therein," are "assignable in
law." 1d. As a result, the "patentee, or his assigns or |ega
representatives" may "grant and convey an exclusive right under
his . . . patents,” to another of "the whole or any specified
part" of a patent. 1d. Furthernore, a patent holder may grant
licenses to others to use the invention in return for royalty

paynments. Carbice Corp. v. Am Patents Dev. Corp., 283 U S 27,

30-31 (1931). W sconsin case law is in accord, and this court
has held that "[t]he right to exclude others is a valuable right
and the loss of it would be an injury . . . ." Boehm v.
VWeeler, 65 Ws. 2d 668, 678, 223 N.W2d 536 (1974), overruled
on other grounds by Hansen v. A H Robins, Inc., 113 Ws. 2d

550, 560, 335 N.W2d 578 (1983).

17
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128 As a result of Accuwb's inability to l|icense or
assign the invention protected by the 414 patent after that
patent |apsed, we are satisfied that the patent's lapse is a
loss to AccuWb, one that a jury could reasonably determ ne
constituted sufficient evidence of danmages.

129 Reasonabl e conpeting inferences could be drawn from
the substantial reduction in the amount of FiTech's offer to
purchase AccuWwb after FiTech conpleted its due diligence
pr ocess. It is reasonable to draw the inference that Fi Tech
| earned of the | apse of the 414 patent through the due diligence
i nvesti gati on. As we have previously discussed, sunmary
judgnment materials nust be viewed in the |ight nost favorable to

t he nonnoving party, here AccuWwb. Rainbow Country Rentals, 286

Ws. 2d 170, 113.

130 Fi Tech had access to public records during its due
diligence process that would have shown that the 414 patent had
expired. A jury certainly could consider whether a reasonable
inference could be drawn from AccuWeb's evidence that Fi Tech
reduced its offer to purchase AccuWb because Fi Tech found out
about the 414 patent's expiration. Wil e the Respondents may

make an argunent to the jury at trial about the potential
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2 when vi ewed

shortcom ngs in AccuWeb's argunents on this issue,
in the light nost favorable to AccuWb, enough evidence existed
to support reasonable inferences sufficient to defeat a notion
for summary |udgnent. The reasonable conpeting inferences
presented on the sunmary judgnent notion here favor the
nonnovi ng party, Accu\Web. Id. W are satisfied that the
reasonable conpeting inferences that could be drawn from
Fi Tech's substantial reduction in its offer, from approxi mately
$12.2 mllion to $5.5 nillion, presented a genuine issue of
material fact on di m ni shed busi ness val uati on damages.

131 AccuWeb presented the testinony of Buisker and his
son, Brian, both on the 414 patent's value and on the reasons
they believed that the sale of AccuWwb to FiTech fell through,
causing them nonetary danmage. This testinony should not have
been rejected in ruling on the summary judgnent notion agai nst
AccuWeb. This court has stated, "Wsconsin case law is clear
that an owner of property may testify as to its value and that
such testinony may properly support a jury verdict for damages,

even though the opinion is not corroborated or based on

12 Even though there is nothing in the record to prove or
di sprove their speculation, the Respondents speculate that
Fi Tech likely did not pull out of the transaction because it
di scovered that the 414 patent had | apsed because, if Fi Tech had
wthdrawmn its offer "as a result of any matter arising from

Fi Tech's due diligence investigation . . ." of AccuWb, Fi Tech
woul d have been entitled to recover its $85,000 deposit. There
iIs no evidence in the record that FiTech attenpted to recover
its deposit. The Respondents also speculate that the patent

must not have had value because there is no evidence in the
record that any other conpanies ever wused the technol ogy
formerly protected by the 414 patent.
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i ndependent factual data." Mayberry v. Vol kswagen of Am, |Inc.

2005 W 13, 942, 278 Ws. 2d 39, 692 N.w2d 226. W held in
Mayberry that such testinony was "sufficient to survive sunmary
j udgnent . " Id. (footnote omtted). However, as in Mayberry,
t he Respondents may chall enge the weight and credibility of such
opinion testinony at trial. Id.

132 Respondents cite our Tietsworth decision in support of

their position. Tietsworth v. Harley-Davidson, Inc., 2004 W

32, 270 Ws. 2d 146, 677 N.wW2d 233. Tietsworth was "a cl ass

action |lawsuit on behalf of certain Harley-Davidson notorcycle
owners seeking conpensatory and punitive damages and injunctive
relief . . . for an alleged defect in the notorcycles’ engines."
Id., 91 The plaintiffs did not allege "any personal injury or
property damage caused by the defective engines,” nor did they
allege "that their notorcycle engines have actually failed or
mal functioned in any way." Id. Rat her, they alleged their
not orcycles were dimnished in value because the defect created
a "'propensity'" for premature engine failure. Id. This court
held that an allegation that a product had dimnished in value,
because the product had "denonstrated a propensity for premature
failure such that the product mght or will at sonme point in the
future fail prematurely [was] too uncertain and specul ative to
constitute a legally cognizable tort injury and [was] therefore
insufficient to state damages in a tort claimfor fraud." |d.
13. W stated, "Actual damage is harmthat has already occurred

or is 'reasonably certain' to occur in the future.
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Actual damage is not the nere possibility of future harm" 1d.,

17 (citations omtted).

133 The reliance by the Respondents on Tietsworth is

m spl aced. In Tietsworth, the alleged defect's potential for

future danage was uncertain and specul ative. Id. In contrast,
in the present case, Accu\Web has established that the 414 patent
| apsed, which is the "defect" that AccuWb clains resulted in
damages. That actual |apse is very different than a claimthat
an engine may fail in the future, especially when viewed in
conjunction wth the reduction in the FiTech offer from
approximately $12.2 mllion to $5.5 mllion.

134 Gven the standard of review on sunmary judgnent
notions, we hold that AccuWeb denonstrated that there were
genui ne issues of material fact that were sufficient to preclude
the granting of a notion for summary judgnent against it on the
i ssues of whether there was evidence of damages resulting from
the loss of its 414 patent, and the anmount of those damages.
Based on the record before us, we are satisfied that AccuWeb
coul d present evidence sufficient to enable a reasonable jury to
award damages to the conpany in an anount that is supported by
the evidence. W, therefore, reverse the decision of the court
of appeals because we hold that there were genuine issues of
material fact that precluded summary judgnent agai nst AccuWb.

By the Court.—Reversed and renmanded.

135 ANNETTE KI NGSLAND ZI EGLER, J., did not participate.

21



No. 2005AP3190



	Text2
	Text9
	Text10
	AddtlCap

		2014-09-15T18:00:58-0500
	CCAP




